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 IN THE COURT OF THE ASSISTANT SESSIONS 

JUDGE, SONITPUR AT TEZPUR 
 

 
PRESENT  :     Sri P.C. Kalita, AJS, 
   Assistant Sessions Judge,    

   Sonitpur, Tezpur. 

 

SESSIONS CASE NO. 271 OF 2012 

GR Case No. 835/12. 

Under Section 448/376  of Indian Panel Code 

 

   State of Assam 

    –Versus – 
 

   Sri Babu Ram Sarkar, 
Son of Sri Mahendra Sarkar,  
Vill – Ratanjuli gaon, 
PS – Dhekiajuli, 
Dist – Sonitpur, Assam.  …………. Accused Person        

 
   

ADVOCATES APPEARED: 
 

 
 For the State   : Sri Mahendra Bora,  
      Additional Public Prosecutor 

 
For the accused person     :       Sri S. Das 
  Advocate. 

   
Date of evidence   :     02-05-2013, 11-07-13,  
      19-08-13, 25-08-14.   
             

 
Date of Argument  :  23– 09 – 2014, 27-10-14, 
     28-11-14 and 12-12-14 
 
Date of Judgment :   17-12-14. 
 

J   U  D  G    M   E  N   T.  
 

1.  The prosecution case, inter-alia, in brief is that the 

informant Sri Abani Ray, lodged an ejahar before Dhekiajuli Police 

Station alleging that, on 06-0402012, at about 9.0 p.m., while they 

were sleeping at night, accused Baburam Sarkar unlawfully entered 
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into his house, and took away his victim daughter from the house 

and thereafter, committed rape on her, as a result, she sustained 

injury and was hospitalized at Dhekiajuli PHC.  

    

2.  On the basis of the aforesaid ejahar, the Officer-in-

Charge of Dhekiajuli PS registered a case, conducted investigation 

and thereupon laid chargesheet u/s 448/376 of IPC against the 

accused Baburam Sarkar. 

3.  After appearance of the accused person before the 

Court, the learned Chief Judicial Magistrate, Sonitpur, Tezpur, 

committed the case to the Court of learned Sessions Judge, 

Sonitpur, Tezpur. Thereafter, the learned Sessions Judge, Sonitpur, 

Tezpur transferred the case to this court for trial. Considering the 

materials available on case record and relevant documents of case 

diary, the charge was framed against the accused person by my 

learned predecessor under Sections 448/376 of IPC. Then the 

contents of charge was read over and explained to the accused to 

which, he has pleaded not guilty and claimed to be tried.  

4.  To bring home the charges, the prosecution has 

examined as many as 9 (nine) PWs including the Medical Officer 

and the Investigating Officer.  The accused is examined u/s 313 

CrPC. The pleas of the accused are of total denial and he has 

declined to adduce any defence witness.  

5.    Points for determination: 

(i) Whether the accused on 6th day of August, 2012, at 

about 9.30 p.m. committed house trespass by entering into 

the residential house of informant Abani Ray in order to 

commit the offence of rape on the victim and thereby 

committed an offence punishable u/s 448 of IPC? 

(ii) On the same day and time the accused committed 

rape on the victim, who is the daughter of the informant by 

entering into the residence of informant at night and thereby 

committed an offence punishable u/s 376 of IPC? 
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 Discussions, Decision and reasons thereof:- 

6.  I have carefully perused the evidence and the 

materials available on the case record. Heard arguments of both 

sides. Now, let us examine the evidence of the PWs to decide the 

case at hand.   

7.  PW 1, Dr. Jahanara Begum, stated that on  09-04-12 

she was at Kanaklata Civil Hospital, Tezpur as Sr. Medical and 

Health officer and on that day at 5 p.m. she examined Namita Rai, 

23 years of age, W/O Sri Bidu Mandal of village Ratanjuli, Police 

Station Dhekiajuli, in reference to Dhekiajuli PS Case No. 168/12 

being escorted and identified by WHG Bharati Chakrabarty. Upon 

examination I found the following :- 

GENERAL EXAMINATION. 

Height – 5 ft , Weight – 45 Kg, Teeth 14 / 14. 

   There is a history of sexual assault 4 days back. 

According to the lady she was admitted in a local hospital for 

vaginal bleeding after the sexual assault. There is no mark of injury 

or violence seen on her body or private parts. But as she is married 

and mother of one child, there is laxity in the vagina without any 

injury mark.  

Inference: 

The lady around 23 years of age has no positive finding of sexual 

assault.  

   Ext. 1 is the medical report and Ext. 1(1) is her 

signature.  

 

  PW 2, Sri Abani Roy, informant-cum father of the 

victim, stated that he knows the accused person. One day, about 

one year ago, at about 10/10.30 p.m. (at night) he was sleeping at 
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home. The neighbours Subal and Paresh Rai came and called him 

from sleep. On the night of occurrence, his victim daughter was 

also sleeping at home. Accused Baburam Sarkar entered into their 

house and called out his victim daughter. While he reached the 

place of occurrence, his victim daughter was lying on the road 

being unconscious. Then, the villagers called 108 and took the 

victim to the hospital. His victim daughter regained her senses at 

hospital, and on being asked, she told him that the accused person 

did bad acts on her. He saw injury on her face, neck and private 

parts.  On the day of occurrence, he lodged the ejahar. His victim 

daughter was hospitalized for 2/3 days. Ext. 2 is the ejahar and 

Ext.2(1) is his signature thereon. 

  

  PW 3, the prosecutrix, stated that she knows accused 

Baburam Sarkar. One day, one year back, at about 10/10.30 p.m., 

she was sleeping at home. Accused person came to their residence 

and called her. At the relevant time, the door of their house was 

remaining opened on account of her father going to Kirtan. 

Accused person gagged her mouth, took away to his house and 

outside of the house forcibly committed rape on her. As a result, 

she was like unconscious. On hearing hue and cry of her child, her 

elder brother Paresh came out. At that time she was unconscious 

and lying at the spot. She sustained injury on her private parts. 

After 2 days of the incident, she regained senses. She told about 

the incident to her father at the hospital. She was given medical 

treatment at Dhekiajuli PHC. Her father lodged an ejahar.  

 

  PW 4, Smti Rupa Majumdar, stated that she knows the 

accused person and the informant and his victim daughter. The 

incident took place about one year back. On the night of 

occurrence, the elder brother of the victim came and called her 

from sleep. Then they, coming out, saw the victim girl lying near 

their gate. The victim did not talk with them though she was in a 

state of talking.  
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  PW 5, Smti Sandhya Majumdar, stated that she knows 

all the parties of this case. She could not remember the date of 

occurrence. On the day of occurrence she was sleeping at home. 

Next day morning, she heard about doing bad acts on the victim by 

the accused, from the neighbours. She heard taking of the victim 

girl to the hospital.  

 

  PW 6, Sri Mantu Ray, stated that he knows both the 

parties of this case. The incident occurred last year of April. On the 

night of occurrence, at about 9/10 p.m., while he was returning 

from Kirtan, he saw the victim infront of the house of Subal 

Majumdar in a state of half conscious. On being asked, the victim 

told her that accused Baburam Sarkar did bad acts on her. Then, 

he calling 108 Ambulance, shifted the victim to the hospital. At that 

time, the victim was shouting as “she would not alive, she would 

not alive”.  

 

  PW 7, Sri Paresh Ray, stated that he knows both the 

parties of this case. The incident took place in April, 2012. On the 

night of occurrence, he was sleeping at home. He heard hue and 

cry outside home. Coming out from home, found the victim 

standing touching in the wall of his house. On being asked, she 

told him to safe her. He then with the help of neighbours took her 

to hospital.  

 

  PW 8, Sri Subal Majumdar, stated that he knows both 

the parties of this case. About 1/1½ years back, at around 10.30 

p.m., he was sleeping at home and Paresh Ray called him. Then he 

along with his wife went to the place of occurrence and found the 

victim sitting in ill health. The victim asked water and then his wife 

offered her water. He came to learn from Paresh that accused 

Baburam committed bad acts on the victim. The neighbours then 

took away the victim to the hospital.  
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    PW 9, Sri Mohan Kalita, SI of police, stated that on -7-

04-12, he was serving as Attached Officer at Dhekiajuli PS and on 

that day, one Abani Ray lodged an ejahar at the Police Station and 

then the O/C registering it, and endorsed him for investigation. 

Accordingly, he visited the place of occurrence, prepared a sketch 

map and recorded the statement of the witnesses. The victim 

being suffered from illness, the local people admitted her at 

Dhekiajuli PHC. After recovery of the victim, he recorded her 

statement through the Court. He also collected the injury report of 

the victim. He made attempt to arrest the accused Baburam 

Sarkar, but, failed on account of his absconding. Therefore, he laid 

chargesheet u/s 448/376 of IPC against the accused person 

showing him as absconder. Ext. 3 is the sketch map and Ext. 3(1) 

is his signature. Ext. 4 is the chargesheet and Ext. 4(1) is his 

signature thereon.                   

 

8. Legal Position. 

   To bring home an offence u/s 376 of IPC, the 

prosecution must prove : 

“(i)  accused had sexual intercourse with a woman;  

(a) if the woman is below sixteen consent or 

willingness on her part would be irrelevant, except when the victim 

is his wife ;  

(b) if the victim not united by wedlock with accused 

be sixteen or above, the Court is to find on evidence that there was 

no willing participation or active consent on the part of the victim 

woman.”    

Analysis of evidence.  

    It is not in dispute that the victim is a major, above 18 

years of age and a married woman.      

    Now, from the evidence on record, it is seen that PW 

3, the victim, is the prime witness in this case. Her deposition is 
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that on the night of occurrence, at about 10/10.30 p.m., accused   

entering into her house, calling her, took away her and forcibly 

committed rape on her by gagging her mouth outside the house of 

the accused person. As a result, she became unconscious and she 

sustained injury on her private parts. 

   During cross-examination, this PW 3 stated that police 

did not record her statement through the court and she regained 

her senses after 2 days of the incident at the hospital. She told 

about the incident to her father after 2 days of the incident.  

  PW 2, father of the victim, stated that on the night of 

occurrence, he was sleeping at home, whereas, the victim, (his 

daughter), stated that on the night of occurrence her father went 

to religious function (Kirtan). Thus, these two vital witnesses have 

made contradictory statements on this material aspect.    

  PW1, Medical Officer, does not support the allegation 

of rape at all, as alleged by the prosecution. The M.O found no 

mark of injury or violence on the private parts of the victim (PW 3) 

nor found any sign of sexual assault.  

Place of occurrence  

  PW 4 found the victim lying infront of the gate of their 

house, whereas, the victim (PW 3) stated that the accused 

committed rape on her outside the house of the accused.  

  PW 6 found the victim (PW3) lying in unconscious 

state infront of the house of Subal Majumdar. 

  PW 7 found the victim standing touching the wall of 

his house. During cross-examination, this PW 7 stated that he did 

not ask the victim what has happened nor she told him what has 

happened. 
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   PW 5 is a hearsay witness and this witness does not 

support at all the prosecution case.       

  Thus, it appears that the prosecution witnesses have 

made contradictory statements against each other regarding the 

actual place of occurrence, which makes the prosecution story 

doubtful.  

PW 8 in cross-examination stated that the victim did not tell him 

anything.  

  PW 9 is the Investigating Officer.  

    From the testimony of PW 3, the victim, that she was 

forcibly committed rape by the accused, does not inspire 

confidence and found no trust-worthy. Therefore, no case is made 

out u/s 376 of IPC against the accused person.   

House trespass (448 of IPC):  

9.         To constitute the offence u/s 448 of IPC, the prosecution 
must prove:       

   (a) the accused committed criminal trespass, 

  (b) that he trespassed by unlawfully entering into or 

by remaining on the property unlawfully after initial lawful entry,   

  (c) that such trespass was in respect of a building, 

tent or vessel, 

   (d) that such building, tent or vessel was used as a 

human dwelling or as a place of worship or as a place of storing 

property.  

  Here, in this case the deposition of PW 3 (victim) is 

that on the night of occurrence at about 10/10.30 p.m. (night) 

accused person by entering into her residence, called her and took 

away her.     

   There is no eye witness to see that the accused person 

unlawfully entered into the house of the victim (PW 3).    
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   The other witnesses, i.e. PWs 4, 6, 7 and 8 do not 

support at all the aforesaid testimony of the victim (PW 3).  

   Therefore, no case is established u/s 448 of IPC 

against the accused person.  

 

10.  In view of the above discussions and considering all 

these aspects, I hold that the prosecution has failed to  prove the 

case u/s 448 and 376 of IPC against the accused beyond all 

reasonable doubts. Hence, I acquit the accused from the charges 

levelled against him.  

 

11.  The accused be set at liberty forthwith. His bail bond 

stands cancelled.     

     

  The case is disposed of accordingly.    

 

12.          Given under my hand and seal of this Court on this day, 

the 17th day of December, 2014. 

 

           (P.C. Kalita) 

              Assistant Sessions Judge,

                       Sonitpur, Tezpur. 

Dictated and corrected by me. 

  

 

 Dictation taken and    

     transcribed by me : 

     

       (R. Hazarika), 

       steno. 

(P.C. Kalita) 
Assistant Sessions 

Judge, 
Sonitpur, Tezpur. 
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 A  P  P   E   N  D   I   X 
 

 
Prosecution witnesses : 

 
PW 1          :    Dr. J. Begum (MO), 

 PW 2  :    Sri Abani Roy (informant), 
 PW 3           :   victim, 

 PW 4           :   Smti Rupa Majumdar, 
 PW 5   :   Smti Sandhya Majumdar,,   

 PW 6           :   Sri Mantu Roy, 

 PW 7           :   Sri Paresh Roy, 
 PW 8    :   Sri Suban Majumdar, 

 PW 9   :   Sri Mohan Kalita, Investigating Officer. 
   

 
Defence Witness           :   Nil  
 

 
Court Witness     :         Nil 

  
 

Prosecution Exhibits:     :       
 

  Exhibit 1     :     Medical report. 
Exhibit 2               :     Ejahar, 

Exhibit 3               :     Sketch map, 

   Exhibit 4     :     Chargesheet. 
    

Material  Exhibits:        : Nil 
 

  

Defence Exhibit         : Nil 
 

 

Court Exhibit      : Nil 
 

 

Exhibit produced by witness :  Nil. 

  
 
 
         (P.C. Kalita) 
        Assistant Sessions Judge, 
              Sonitpur : Tezpur.  

 


